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ELECTION COMMISSION, INDIA 

NOTIFICATIONS 

New Delhi, the 21 st February 1953 

S.R.O. 361. — Whereas the election of Shri Ram Singh, as a member of the 
Legislative Assembly of the State of Patiala and East Punjab States Union from 
the Julana Constituency of that Assembly, has been called in question by an 
election petition duly presented under Part VI of the Representation of the People 
Act, 1951 (XLIII of 1951) by Shri Ghasi Ram, son Of Ch. Shiv Nath, Village Julana, 
Tehsil Jind, District Sangrur, PEPSU; 

And whereas the Tribunal appointed by the Election Commission in pur- 
suance of the provisions of section 86 of the said Act for the trial of the said 
petition has, in pursuance of the provisions contained in section 103 of the said 
Act. sent a copy of its Order to the Eelection Commission; 

Now, therefore, in pursuance of the provisions of section 106 of the said 
Act, the Eelection Commission hereby publishes the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL, PATIALA 
V. B. Sarwate — Chairman. 

Raghunandan Saran — Member. 

E. M, Joshi — Member. 

Election Petition No. 100 of 1952 


Petitioner : 

Shri Ghasi Ram, s/o Ch. Shiv Nath, resident of V. Julana. Tehsil Jind, Dis- 
trict Sangrur, Pepsu. 


Versus 


Respondents : 

1. Shri Ram Singh, s/o Ch. Herchand Singh, resident of V. Zafargarh, Teh. 

Jind, district Sangrur, Pepsu. ' 

2. Shri Chander Datt, s/of Shri Brahm Datt of village Nandgarh, Teh. Jind, 

district Sangrur, Pepsu. 

3. Shri Chander Singh, s/o Shri Net Ram of village Julana, Teh. Jind, district 

Sangrur, Pepsu. 
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4, Shri Risala s/o Shri Sheo Ram of village Julana, Teh. Jind, district Sang- 

rur, Pepsu. 

5. Shri Dhan Singh s/o Shri Shiv Lai of V, Nandgarh, Teh. Jind district 

Sangrur, Pepsu. 


Order Delivered on 18-2-1953 

The petitioner and the five respondents contested the election to the PEPSU 
Legislative Assembly from the Julana Constituency In which the Respondent No. 
1 Ram Singh has been declared returned. The petitioner seeks to avoid the elec- 
tion on a number of grounds alleged in paragraphs 9 to 12 of the petition. These 
include allegations about certain corrupt practices on the part of Respondent No. 1 
the returned candidate such as employment of a paid canvasser Kanhaya Ram to 
do propaganda in favour of respondent No. 1, the appointment of a Government 
servant Mehtab Singh as polling agent by the Respondent No. 1, and the hiring 
of vehicles for the conveyance of electors to and from the polling stations, about 
the making of a false return of election expenses by him, about certain irregulari- 
ties in the proclamation and the holding of repoll at three polling stations where 
repoll was ordered and about the improper acceptance of the nomination paper of 
the 2nd respondent Chandcr Datt who as a holder of an office of profit under the 
Government is alleged to have been ineligible to stand for election. The petitioner 
prays for unseating the respondent No. 1 and for his disqualification under Section 
140 of the Representation of the People Act, 1951. 

2. The respondent No. 5 did not appear while the respondents 2, 3 and 4 have 
generally supported the petitioner’s allegations. The respondent No. 1 has however 
controverted them all and has strenuously opposed the petition. 

3. The following 'were the issues framed for trial: — 

1. (a) Did Respondent No, 1 employ Kanhaya Ram for remuneration to do 
canvassing in support of his party and not In support of his personal 
candidature? Was this expenditure illegal under Section 123(7) of the 
Representation of People Act? 

(b) Does his employment amount to a major corrupt practice under that 
section? 


2. (a) Does petitioner prove thht Respondent No. 1 obtained or procured 
assistance of Ch. Mehtab Singh of Igra for furtherance of the prospects 
of his election? 

(b) Should Ch. Mehtab Singh, as a member of Debt Conciliation Board, be 
deemed to have been in the service of the Pepsu Government? 

(e) Does the employment of Mehtab Singh of Igra as above if proved, 
amount to a corrupt practice under Section 123(8) of the Representa- 
tion of People Act? 


3. Does petitioner prove that any vehicles for conveyance of the electors 

were employed by or on behalf of Respondent No. 17 Does he make 
out a major corrupt practice under Section 123(6) of the Representa- 
tion of People Act? 

4. Is the return of election expenses of the Respondent No. 1 false In any 

particulars as alleged by the petitioner and does the making of that 
return amount to a minor corrupt practice under section 124(4) of 
the Representation of People Act? 

5. (a) Was the Respondent No. 2, as teacher in the Birla High School, hold- 

ing an office of profit under the Government? 

(b) Was the nomination of Respondent No, 2 improperly accepted by the 

Returning Officer? 

(c) Has the result of the election been materially affected by Improper 

acceptance of Respondent No. 2’s nomination? 


6. Did Respondent No. 1 appoint Ch. Mehtab Singh of Igra and Ch Molar 

as his polling agents as alleged in para. 12(b) and (c) of the petition? 
Was their appointment In contravention of Rule 12 of the Representa- 
tion of People Rules, 1951, and what is its effect? 

7. Was service of notice about the dates of repoll on the petitioner personal- 

ly necessary under the rules or under the directions of the Election 
Commission? 


(b) Was there non-compliance in the matter of repoll of the Commissioner’s 

directions about publication by distribution of hand bills and by beat 
of drum? 

(c) Should the repoll be deemed to have been done in contravention of Ihe 

provisions governing ihe repolling and were the votes recorded during 
the repolling pot liable to be taken into account? 

(dl Was the result of the election materially affected by the alleged irregu- 
larities in the repolling? 

8. Is the petitioner entitled lo a declaration about the election being wholly 

void? 

9. What Is the appropriate order to be made under sections 98 and 99 of the 

Representation of the People Act, 1951, in this case? 

4 We will deal with issues IV, V. VI and VII first and dispose them of very 
briefly. In para. 14 of the petition the petitioner had reserved his right generally 
to give better and further particulars where necessary alter inspection of the 
election records to supplement Ihe particulars already stated in the lists appended 
to the petition. Such better particulars were staled on 29th September. 1952. and 
they included some on these issues Nos. 4 to 7 also. Some evidence was also 
produced at the trial in support of them but at the stage of arguments the 
petitioner’s counsel Irankly stated that he did not claim a finding in favour of the 
petitioner on any of them and they may even be treated as abandoned. No argu- 
ment was addressed to us on these Issues. Without any discussion of the evidence 
on these points, we find the issues IV and V as not proved. On Issue VI we And 
that the appointment of Ch. Mchtab Singh of Igra as polling agent which as we 
will find here-after was made at Bibipur Polling Station and of Ch. Molar also had 
not been in accordance with Rule 12 of the Representation of the People Rules, 
1951, but the contravention of that rule by itself does not have any effect on the 
election of the respondent No. 1. On issue VII we find that no irregularity In 
the matter of proclamation or conduct of repoll has been established nor any 
contravention of any rules proved and no material affection of the result of the 
election by reason of any irregularity or breach of rule made out. 

5. This brings us to the consideration of issues I, II and III the points arising 
in which were argued on both sides at some length and are in fact the main stay 
of tho petitioner’s case. The petitioner has largely drawn upon the documents of 
respondent No. l’s own creation in his attempt lo prove the corrupt practices which 
are the subject matter of these issues. Confronted with these documents the 
respondent No. 1 Ram Singh who is a lawyer by profession and was till nearly the 
conclusion of the trial a Cabinet Minister of the State Government, found it 
necessary to meet the charges of corrupt practice.:, by some explanation of those 
documents and he attempted to do it by a scries of ‘suggestio falsi’ and 
‘suppressw veri', and by production of evidence without regard for truth-all this, 
we regret to say, in a manner which could not have done credit to lesser men. 

6. The first issue relates to the employment of one Kanhyaram by the Respon- 
dent No. 1 as a paid servant on a remuneration of Rs. 400/- as a preacher to do 
propaganda and canvass support for Ram Singh’s candidature. This allegation as 
was stated in Appendix A to the petition filed on 5th April, 1052, was lo be support- 
ed by Ram Singh’s return of election expenses. In the better particulars given 
on 29th September, 1952, the petitioner amplified this by stating that the allegation 
was supported also by Voucher No. 11 filed by Ram Singh himself with the return 
of election expenses, and a copy of this voucher which he had been able to obtain 
was also produced. The reply made by Ram Singh to the case thus stated was 

the allegations were false and frivolous. The said Kanhya Ram was not employ- 
ed by the respondent as slated in (he particulars. He was a singer who had 
ceased to work long before the polling began.” 


7. Now the reference to the return of election expenses clearly meant that tho 
petitioner’s case was that Kanhya Ram was employed by Ram Singh himself in 
connection with his election and therefore he had also shown the amount paid to 
Kenya Ram in his return of election expenses in Part F in his own writing The 
voucher No. 11 which purports to be a receipt lor Rs, 400/-/- given by Lehna 
fcungh reads as under: — 


“Received Rs, 400/- from Ch. Ram Singh B.A. LL.B., candidate for the 
BLFSU Legislative Assembly for carrying on election propaganda 




and paid to Ch. Kanhya Ham Lecturer of V. Lajwana Khurd teh. Jind 
as remuneration for the month of December, 1931. 


Lehna Singh Doon, 15-2-1951”. 

8. The nominations had been accepted on 1st December, 1951, and the taking 
of polls was to begin on 7th January, 1952. In the context of these dates the 
recitals of voucher No. 11 should clearly Imply that Kanhya Ram’s appointment 
was for doing propaganda in connection with Ram Singh’s election in the month 
of December for which Ram Singh paid Kanhya Ram Rs. 400/- through Lehna 
Singh. The reply vouched in the written statement did not indicate that Ram 
Singh had really any explanation to offer of the above implications of the state- 
ments in the Return and in the Voucher though he chose to describe the allega- 
tions as “false and frivolous” which was in fact his one reply without discrimina- 
tion to all the charges of corrupt practices made by the petitioner. In the further 
particulars the petitioner had referred to Section 77 of the Representation of Peo- 
ple Act, 1951 and Rule 118 with schedule VI made under the Act as the provisions 
of law relied on to make out a case of this corrupt practice under section 12,8(7) 
of the Act. The petitioner by his application dated 10th October, 1952, and by 
the interrogatories delivered to Respondent No, 1 In pursuance of our order on 
that application required him to specifically admit his statement In the return of 
election expenses and the voucher No. 11, drawing attention to the clear implica- 
tions of these documents for which he intended to use them as evidence against 
the respondent. A reference to the provisions above stated with the implications 
of the documents which could not be explained by a mere assertion “false and 
frivolous” seems to have made Ram Singh alive to the inconvenient situation the 
charge was likely to put him in unless he could give some explanation of the docu- 
ments and attempt to take them out of the ambit of those provisions. Therefore 
in reply to the interrogatories the explanation offered was that Kanhya Ram had 
been employed for party propaganda and not for election of Ram Singh himself 
that Lehna Singh had made payment, to Kanhya JRam and in turn Ram Singh paid 
the amount to Lehna Singh and that this was payment for work done long before 
elections though the payment was in December, 1951. 

9. The onus of proving this explanation was clearly on the respondent. It 
appears from the evidence that Ram Singh was seeking to stand for the election 
as a nominee of the Congress Party, he having been President of the Jind Tehsi] 

•Congress at that time. At the end of November. 1951 however his application for 
a Congress ticket was rejected and the petitioner was declared as the nominee of 
the Congress Party. In spite of this Ram Singh decided to remain in the election. 
He obtained from the Returning Officer the symbol of ’Hut’ which had been assigned 
as the distinctive symbol to the K.M.P, Party, another recognised party In the 
elections. He does not however say that after rejection by the Congress Party he 
was adopted as candidate by the K.M.P. Party. He wants it to be believed that 
another non-descript party going under the name of ’Klsan’ Party had then adopted 
him in December and that Lehna Singh as Secretary of that party had employed 
Kanhya Ram to do election propaganda on behalf of that party in the months of 
September and October, 1951 long before he (Ram Singh) was in the view of the 
party as a possible candidate and that when the party decided to adopt Ram Singh, 
Lehna Singh required him to pay this amount of Rs. 400 which the party had already 
spent by payment to Kanhya Ram for propaganda. So Ram Singh paid him in 
December and obtained Voucher No. 11 from him. 

10. Kanhya Ram Is by profession a preacher of Ary a Samaj. His mode of 
preaching appears to be to go about and sing Bhajans to the accompaniment of 
harmonium which he himself plays and of tabla and Khartal for playing which he 
employs two other persons. The election propaganda for which he was paid Rs. 400 
was done by him in this manner by attracting people by his music and then preach- 
ing to them. 

11. The evidence produced by Ram Singh to prove his explanation of Kanhya 
Ram's employment consists of the testimony of his own brother Jai Singh R.W. 4 
who calls himself President of the Kisan Party, of Kanhya Ram the preacher as 
R.W, 6, of Lehna Singh R.W. 8 styling himself as Secretary of the Party and of 
Ram Singh himself as R.W. 15, Without referring to their evidence in detail we 
may say at once that we have not been Impressed by any of these persons as a 
truthful witness, In fact we are In doubt about the very existence of the so called 
Kisan Party, We have not been vouched any Information about the other persons 
who are in that organisation except the above mentioned President and Secretary. 
No list of the members of the party is said to be maintained nor did the party 
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have any funds at any time and due to this happy, circumstance it was not found 
necessary to keep any account books. This Is the explanation offered of the absence 
of any kind of record pertaining to this party. Kanhya Ram’s employment may 
have been arranged through Lehna Singh who was a worker of Ham Singh, in 
connection with the election. He was undoubtedly proposed by Ham Singh for 
appointment as his polling agent (vide Ex. P. 16 and 17), though there may be 
controversy whether he actually worked as such or not, His appointment after the 
elections as an Inspector of Consolidation of Holdings in the Revenue Department 
in charge of the respondent Ram Singh as Minister was a reward for his help in 
the election. We will not be making an undeserved comment by calling all these 
persons as partisan witnesses. Kanhya Ram himself being under an obligation 
to Ram Singh tor having received a large amount of Rs. 400 for his remuneration. 

12. If we are to accept the evidence of these witnesses, It would mean that 
this Kisan Party without any following and without any funds had decided by the 
vote of Jai Singh the President and Lehna Singh the Secretary to do propaganda 
to decry the Congress organisation (which from its political stature would be 
presumed even in September to be likely to set up candidates for election) and 
to impress on the people that the Kisan Party (which never made even an attempt 
to secure its recognition for pruposes of general elections) was doing more 
effective and useful work than the Congress and would bo deserving of their 
suppoit if and when in the coming elections it may decide to set up any candi- 
dates. That therefore this party in September. 1951. without having in view any 
candidates or any constituencies in which they could be set up, employed 
Kanhya Rain and kept him moving about with his band to preach against the 
Congress in Julana Constituency only in which the President's own brother wished 
to stand on Congress ticket and to sing the praises of Kisan Party with the 
foresight of a possible chance that some person may seek support lor h's election 
from this party after acceptance of his nomination in December. That Kanhya 

Ram was kept on the work for two months September and October on a promise 

of the remuneration Rs. 400/- at Rs. 200/- per month to be paid not monthly nor 
at the end of the term of employment but when money would come into the 
hands of the parly through the liberality oi some prospective candidate. That 
Kanhya Ram accepted employment on such doubtful promises of payment of 
remuneration in distant future and would even secure two other men to be in his 
company for this 'ong period all the tune living on their own resources with 
mere assurances from Kanhya Ram that they would be paid at Rs. 50 per 
month each when he himself may be lucky to be paid by the Kisan Party. That 
the Kisan Party saw its chance in December when the Congress Party having 
reiectcd Ram Singh, he applied to his brother and to Lehna Singh to give him 
the benefit of Kisan Party’s name and they graciously decided to adopt this 

solitary applicant for the Party’s ticket but not without putting him on 

terms of payment of Rs. 400/-/- for which the party was already committed to 
Kanhya Ram for this propaganda done two months earlier without Ram Singh’s 
name being in any way associated with it or mentioned at the time. That Ram 
Singh readily accepted the terms and paid the amount hoping to be benefited In 
his election by the party’s general propaganda done so far back. That Kanhya 
Ram could then be paid by the party in December after a long waiting of two 
months. That Lehna Singh ignoring all these facts regarding the tim e and 
period of Kanhya Ram’s employment and of the person who was the actual 
employer, gave the receipt voucher No. 11 l n terms showing that Ram Singh 
himself had employed Kanhya Ram in the month of December only for his own 
election propaganda and Ram Singh accepted this receipt as being necessary to 
evidence his expenses on election. 


13. This is the sum tqtal of the evidence given on behalf of Respondent 
No. 1 and the whole thing reads so fantastic and unpractical that we fee) no 
hesitation in reicctlng the evidence as untruthful. Even when all the above stated 
was said and done, Ram Singh found himself confronted with another position 
that having paid for the election propaganda though done by the Kisan Party 
he might be deemed to have employed Kanhya Ra;n himself through the party 
With his resourcefulness he offered an explanation of this position also bv 
stating that the party had asked him to pay the amount a s a loan which he 
did but soon the office bearers played false and refused to pay back the amount 
or. even to make any change m the terms oi vouchor No. 11 which negatives 
this story of loan. This again is as incredible as the remaining version of the 
respondent regarding Kanhya Ram’s employment. 


14, Lehna Singh was thought to be the writer of voucher No. 11 and as such 
was searchingl.y cross examined on his evidence so contrary to its recitals ' Pie 
tried in get out of this apparently untenable position by explaining that the 
receipt was scribed by another man Dhoop Singh who was not’ called as witness 



THE GAZETTE OF INDIA EXTRAORDINARY [Part II 


This put the petitioner on suspicion that if the writer was not Lehna Singh he 
may be Ram Singh himself. The handwriting expert Shri K. S. Puri P-W. 23 
was accordingly asked to examine the writing and compare it with tho admitted 
writing of Ram Singh on sheet No. 28 of the Return, lie has given evidence after 
such comparison that voucher No, 11 is in the handwriting of Ram Singh himself. 
The expert was not cross examined on this sworn opinion stated by him. But 
Ram Singh called, another expert Shri S, S. Pahwa R.W. 16 who has referred to a 
few points ot dillerence in tho mode of writing of two common words of the 
admitted writing and this voucher No. 11 and has stated hi opposition to Shri 
Puri’s opinion that voucher No. 11 is not in the handwriting of Ram Singh. We 
do not think this opinion of Shri Pahwa can be acceptable. He has not taken 
Into consideration the many points of similarity which have been pointed out by 
Shri Puri as establishing his opinion that the disputed writing is also of Ram 
Singh. In fact Shri Pahwa has admitted that there is so much agreement m the 
character of the two writings that he wou'd consider the voucher No. 11 to be a 
very skilful forgery of Ram Singh’s writing. We cannot imagine that Ram Singh 
had any reason to seek out another writer for voucher No. 11 who could write 
so similar to his own writing as to make a skilful forgery of his writing, nor that 
this could be a mere accident and can only Infer that voucher No. 11 is in the 
handwriting of Ram Singh himself. This still more confirms us in our view that 
tho evidence given on behalf of Ram Singli in opposition to the plain recitals 
of voucher No. 11 cannot be true On the documents referred to coup'ed with 
the statements of P.W. 8, P.W. 9 and P.W. 22 that Kanhya Ram did propaganda 
for Ram Singh in December, we find that Kanhya Ram’s employment was not by 
the Kisan Party but was by Ram Singh himself for canvassing support for his 
candidature as an independent candidate after his rejection by the Congress 
Party and so was in furtherance of the prospects of his election. 

15. The petitioner contends that this amounts to a corrupt practice under 
Clause (7) of S. 123 of the Representation of the People Act. The process of 
reasoning by which he intended to show how the employment of Kanhya Ram on 
payment could be brought within that clause was indicated in the further parti- 
culars of the' petition itself. Reference there is made to S. 77 of the Represen- 
tation of fhe People Act, 1951 and to R. 118 read with schedule VI of the R.P. 
(■Conduct of Elections and Election Petitions) Rules of 1951. S. 77 lays down: — 

“The maximum scales of election expenses at elections and the numbers 
and description of persons who may be employed for payment in 
connection with election shall be such as may bo prescribed- " 

The maximum election expenses are indicated in Schedule which is made part 
of rule 117. That rule reads : — 

"No expense shall be incurred or authorised by a candidate or his election 
agent on account of or m respect of the conduct and management 
of an election in any one constituency in a state in excess of the 
maximum amount specified in respect of that constituency in 
schedule V.” 

Rule 118 provides : 

“No person other than or in addition to these specified in schedule VI 
phall be employed for payment by a candidate or his election agent 
m connection with an election ” 

Schedule VI which is entitled “Persons who may be employed for payment by 
candidates or their e’ection agents in connection with elections” specifies them 
under two heads (I) at all elections — three categories being specified and (2) 
at elections in which the method of voting by ballot boxes is followed — two 
other categories being specified in addition to those specified under the first, 

16. Kanhya Ram’s employment does not come under any of the categories 
as specified in schedule VI. The plain meaning of S. 77 read with Rule 118 
ntid schedule VI appears to be that except for the persons specified In the 
schedule a candidate is not authorised to emp’oy any other person for 
payment for any kind of work in connection with his election. This refers 
to direct employment and would not apply to indirect employment of persons^ 
such as a printer of advertisements or election literature, who do the job for 
payment in the course of their usual business. Kanhya Ram’s employment 
during the month when he did election propaganda for Ram Singh in return 
for Rs. 400/- paid to him was in our view employment for payment in connection 
with the election within the meaning of the provisions above referred to 
We think it is now concluded by authority that the process of election so 
far ns a candidate is concerned commences with the filing of bis nomination 
paper. We refer to the decision of the Madhya Bharat High Court in A J R 
1952 M.B, 97 (Shankarrao Ramaji and another V State of Madhya Bharat) and 
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of the Supreme Court in A.I.R. 1952 Supreme Court 64 (N. P. Ponnuswam! V. The 
Returning Officer Namakkal constituency). For any kind of work throughout 
this process of election which will end with the declaration of the result of the 
election employment of no persons would seem to be authorised for payment 
except those specified In schedule VI. 


17. On behalf of the respondent it was argued that the two heads in 
schedule VI refer to “at elections" and this should mean that tho persons 
specified are for employment from the commencement of the polls. It was 
also argued that, it would be a great hardship If a candidate is not allowed 
to take assistance of other persons during the long period of preparation for 
the polls when so much work has to be done that one may not expect all 
persons to do it without payment in return. Wc do not think that by use of 
the phrase ‘at elections’ it was Intended to specify persons to be employed 
for work from the commencement of the polls, One of the persons specified 
is ‘election agent’ who begins to function from the time the candidate’s 
nomination is accepted and who is authorised to do the several acts and main- 
tain account of election expenses as the candidate himself may be required to 
do. The title of schedule VI shows that the persons specified are those to be 
employed “in connection with the election” and the phrase “at elections” has 
not got any different connotation. We think that the two phrases are converti- 
ble and are intended to cover the whole period of election. For purposes of 
elegant diction they appear to have been emp’oyed by legislature alternately 
whenever there Is occasion to refer to the same matter repeatedly in making a 
provision. We refer to the language of section 77 where the phrase 'at election’ is 
used to indicate the range ol election expenses which should be covered by the 
maximum amount as may be prescribed, This range is Indicated by the words 
“on. account of or in respect of the conduct and management of elections” 
indicating that the maximum is to cover all kinds of expenses in the entire 
process from’ the commencement of the election period which as we have said 
commence from the time the nomination is accepted, It cannot be argued that 
the maximum prescribed is only for expenses to be incurred from the time the 
polls commence. We do not find any ambiguity in the provisions above referred 
or any difficulty in interpreting them and this being so. the argument about 
hardshio to the candidates to find persons to work without payment cannot be 
allowed to prevail. We find that Kanhiya Ram’s employment which was for 
payment amounts to corrupt practice under clause (7) of S. 123 of the Represen- 
tation of the People Act 1951. 


18. Issue II . — The petitioner alleges commission of the 2nd corrupt practice 
by Ram Singh in making appointment of Ch. Mchtab Singh of village Igra as his 
polling agent at Bibipur polling station where he Is stated to have so worked 
on the 7th and 8th January, 1952 which were the two days of polling at that 
place. The dates of polling in this constituency were 7th, 8th, 9th, 10th, 
11th and 12th January and there were 9 polling stations — the dates of polling at 
each of these stations not being the same. A repoll had been ordered at three 
polling stations namely Lalit Khera, Zafargarh and Morfthi but we are not 
concerned about the repoll because Mehtab Singh’s employment is related to the 
poll at Bibipur. In the petition the petitioner referred to the appointment of 
another polling agent Ch, Molar at Zafargarh polling station. Zafargarh is the 
home village of the respondent Ram Singh. Objection to these two appointments 
was taken on the ground pf the irregularity in allowing these persons to act 
though Ram Singh had failed to comply with the provision of sub-rule (2) of 
Rule 12 of the Representation of the People (Conduct of Elections and Election 
Petitions) Rules. 1951 The sub-rule is: — - 


“(2) As soon as may be after the appointment of each polling agent of a 
candidate, and in any case at least three days before the commence- 
ment of thepoll, the candidate or his election agent shall give notice 
of the appointment to the Returning Officer by forwarding to such 
officer the letter of appointment referred to in sub-rule (1)”, 

This letter of appointment according to sub-rule (1) is to be made out in duplicate 
in form 6 by the candidate or his election agent and under sub-rule (2) one copy 
is to be sent to the Returning Officer by way of notice and the 2nd copy on which 
the Returning Officer notes having received the duplicate is then handed over 
according to sub-rule (3) to the person appointed as polling agent to take it to the 
Presiding Officer of the polling station and the Presiding Officer after requiring 
the polling agent to sign the declaration on the form and after signing it himself, 
retains the form and allows the polling agent to act. 
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19. The contention of the petitioner was that though the Respondent had 
failed to send one copy of form 6 to the Returning Officer under sub-rule (2) 
within the time allowed, he sent the persons appointed to their respective polling 
stations with the other copy of the letter of appointment. The petitioner has 
stated that before making the petition he had come to know that Ram Singh had 
taken Ch, Molar to the Presiding Officer of his village Zafargarh and had induced 
that officer to accept him as polling agent in anticipation of Returning Officer’s 
authority, and that his own polling agent Monohar Dass at Bibipur had told him 
that similarly the Presiding Officer had allowed Mehtab Singh to work at Bibipur 
without authority from the Returning Officer. Therefore before filing the peti- 
tion, he applied to the Returning Officer for a copy of form 6 in respect of ap- 
pointment of Mehtab Singh which should have been lodged with the officer under 
Rule 12(2) (vide his application dated 1-4-52 copy Ex.P-3). No copy was given 
and he was told that no such letter of appointment was traceable. He was thus 
convinced that these appointments had been made without obscr /b (ice of j me 12(2) 
and so he made that allegation in the petition presented on 5-4-1952. Though as 
already stated In para 4 his contention of irregularity of the appointments vitiat- 
ing the election is not now pressed, the assertion that Mehtab Singh’s assistance 
taken by Ram Singh by requiring him to act as polling agent at Bibipur amounts 
to corrupt practice as provided in clause (8) of S. 122 R.P, Act Is not given up, 
but on the contrary has been pressed with alt the emphasis, and Molar’s appoint- 
ment at Zafargarh at the first poll is relied on as evidence of circumstances material 
for proving Mehtab Singh’s appointment at Bibiur, 

20. Ch, Mehtab Singh was alleged to have been appointed by the State Gov- 
ernment as a member of the Debt Conciliation Board constituted for the Pepsu 
State on a pay of Rs. 100/- p.m. and to have been holding that office at the time 
when he acted as- polling agent of Ram Singh at Bibipur on the 7th and 8th 
January. His position as member of the Board was said to be that of a servant 
of the State Government and so the assistance taken from him as polling agent 
amounted to a corrupt practice hit by S. 123(8). 

21. The allegations of this corrupt practice were made in para 9(B) of the 
petition and In Appendix B where all the necessary particulars were mentioned. 
When giving further and better particulars on 29-9-1952 these were repeated and 
a note was added that when the Returning Officer was asked for a copy of the 
letter of appointment of Mehtab Smgh at Bibipur, he had declared it to be un- 
traceable. The reply of Ram Singh to these allegations was that they were false 
and frivolous adding that no gentleman of the name of Ch. Mehtab Singh was 
appointed by him as polling agent. The allegations in para 12(b) and (c) of 
the petition where such appointments of polling agents were stated to have been 
mado though against the provisions of rule 12 were simply denied. ' No reply was 
given whether Mahtab Smgh of Igra was or was not a government servant. Though 
a number of interrogatories were delivered by the petitioner on this point, he 
could not elicit any further admission or explanation of these points nor did the 
respondent admit if he had made any efforts to appoint polling agents at any 
polling stations during the first poll. 

22. The petitioned has pointed out that Ch. Mehtab Singh’s village Igra was 
within the Julana constituency and not far from Bibipur and because of this cir- 
cumstance he had considerable influence in the constituency and particularly 
in the area from which votes were to be polled at Bibipur; also he was "for a 
number of years a Station officer of Police in Jlnd State and was appointed mem- 
ber of the Debt Conciliation Board for Pepsu which helped to enlarge his sphere 
of influence. All these facts which are undoubted were stated to explain why 
of all persons Ram Singh had chosen this ‘gentleman’ to be his polling agent 
at Bibipur. It was further said that not only he was allowed to and did act 
on the two days of the Poll but also while so acting was openly browbeating the 
voters. It is also pointed out that he has been rewarded for all this assistance 
by Ram Singh promoting him to be Chairman of the Debt Conciliation Board 
during his Revenue Ministership. While on the side of the petitioner all these 
facts were thus stressed to show how Mehtab Singh appeared Indispensable to 
Ram Smgh and how he had helped Ram Singh in election and Ram Singh in 
his turn had rewarded him lor the assistance, on the side of the respondent It 
has been impressed on us that the evidence of denial of the appointment given 
by Mehiab Singh and by Ram Singh should by virtue of their positions be ac- 
cepted as credible. We are not impressed and having seen them both before 
us in the witness-box, we think that whatever other considerations may have exis- 
ted for giving them these preferments, love of truth as a strong point in their 
mental make up could not have been regarded as an essential. Mehtab Singh, 
as we shall presently discuss and show, did assist Ram Singh in the election and 
wc think that he has continued his assistance in Ram Singh’s efforts in main- 
taining the election by the defence of this petition. This assistance he has given 
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by appearing as witness for Ram Singh and avoiding to attend when the peti- 
tioner wanted him on his side. The dates first fixed for trial were 8th and 9th 
December for the witnesses of the petitioner and 10th December for respondent’s 
witnesses. Petitioner got summons issued for Mehtab Singh's attendance for the 
9th while the respondent cited him for the 10th. Both these summonses with 
separate subsistance allowance against each, were served on Mehtab Singh on 
2-12-1952. He did not, however, attend on the 0th but appeared on the 10th 
and gave evidence for Respondent. The real reason for his avoiding attendance 
on the 9th will be referred to later. While on the point which we are making 
here we only say that the explanation which he has oifered for failure to attend 
on the 9th when the petitioner wanted him is not only untruthful but audacious. 
He says that having received the two summonses on the same day, he thought 
that his attendance could be necessary on one day only i.e. the 10th and that 
the summons for the 9th was not to be acted upon. This explanation coming 
irom a person who claims to have been a Station Officer of Police for many years 
and presumably well conversant with the procedure and practice of the courts, 
is only to be read to bg disbelieved. His avoiding attendance on the 9th was, 
we have no doubt, deliberate and we think that the disrespect for law and the 
contempt of proceedings before us which he has thus shown may be ascribable 
to his having been a police officer in the small Jlnd State, 

23. The best evidence about Mehtab Singh having acted as Polling Agent at 
Bibipur would have been the letter of his appointment in form 6 produced from 
the packet of "written authorities of candidates appointing their polling agents” re- 
ceived by the Returning Officer from Biblpur Polling Station. This has not been 
found in that packet which when received in the tribunal was found to contain 
letters of appointment of Manohar Das (P. W. 6) as polling agent of the petitioner 
and of Abhcram (P.W.7) as polling agent of the respondent No. 3 Chander Smgh. 
The petitioner’s counsel has accounted for the absence of the letter of Mehtab 
Singh’s appointment from the packet by an assertion that it has been removed 
thereform while the packet was in the custody of the Returning Officer and this 
in order to help Ram Singh (at that time Revenue Minister in the State) in his 
defence of the petition. In the petition the petitioner relied on the letters of 
appointment of Mehtab Singh at Bibipur and Ch. Molar at Zafargarh and also 
paper seals of the ballot boxes. As soon as it was known to him that the peti- 
tion was to be heard before this Tribunal, he made an application on 9-9-1952 for 
obtaining all the records from the Returning Officer, Sangrur mentioning parti- 
cularly the above documents. At the first hearing on 18-9-1952 he again made 
an application that he wanted to hove inspection of the records and to take copies 
In order to give better particulars, the right to give which was reserved in the 
petition, but that he could not get either inspection or copies because the Elec- 
tion Kanungo in charge of the records was not available at Sangrur. By another 
application of the same date, he alleged that Ch, Ram Singh had personally gone 
to Sangrur on the 12th September and was allowed Inspection of the record and 
the petitioner also expressed his apprehension that the record might be tampered 
with or destroyed. To prove this inspection by Ham Singh he produced a copy 
of Ram Singhk; application for inspection. The fact of inspection of the 
records on the 12th is admitted by Ram Singh now. The letter of appointment 
of Mehtab Singh not having been found when the record w’as produced before 
the Tribunal later, it has become necessary to determine upon a consideration 
of other evidence whether it must have existed or not. About the paper seals of 
the ballot boxes, on which the Polling Agents of the candidate are allowed to sign, 
it has been reported that they have not been preservod. 

24. In the circumstances, the petitioner had to fall back upon the other avail- 
able evidence. The respondent m the confidence of a feeling of security gained 
by his inspection of the records on the 12th September, that form of appointment 
of his polling agent at Biblpur would not be forthcoming, came out with a written 
statement denying categorically appointment of any polling agent at any polling 
station during the first poll and characterised the petitioner’s assertion that ap- 
pointments were made as "false and frivolous”. To the searching interrogatories 
such as if he had intended to make appointments and for that purpose sent forms 
0 to the Returning Officer though not in time, if he had persuaded the Presiding 
Officer to accept his polling agents on the assurance that the Returning Officer’s 
authority may be obtained in 'due course and if in this way ho had secured the 
acting of his* polling agents contrary to rule 12 at least at the polling stations 
of Bibipur, Zafargarh, Laltt Khera and Lajawana Kalan. his replies were a defi- 
nite 'No' with an addition in some places of ‘I do not remember’ 

25 These replies were made on 20-10-1952, and on 8-11-1952 the petitioner 
produced 9 forms Exhibits P-11 to P-19 being duplicates, over Ram Singh’s own 
signatures of letters of appointment of his polling agents at the nine polling stations 
of the constituency. They are all dated 2-1-1952 being infifhded for the first poll 
which was scheduled to commence from 7th January at somo polling stations and 



*86 THE GAZETTE OF INDIA EXTRAORDINARY [Part H 


at a later date m others. Ex. P-ll proposed appointment of Mchtab Singh at Bibl- 
pur, where the polling was to be on the 7th and 8th January, and Ex P-12 was 
about the appointment of the same person at Kheranti where the po llin g 
was to commence on the 10th. Ex. P-13 was relating to appointment of Ch Molar 
at Zafargarh, Ex P-14 to that of Mangat Rai at Lajjawana Kalan and Ex P-15 
to the appointment of a polling agent at Lalit Khera (the polling at each of’ these 
three was to commence on the* 7th), Ex. P-16 to that of Lehna Singh Doon at 
Karela where polling was to commence on the 11th January and Ex. P-17 to that 
of the same person at Shamlo Kalan. where polling was to take place on 7th 3lh 
and 9th, ’ 

28. On being called upon to give statement about these 9 forms of appointment 
Ram Singh admitted in a statement by his counsel that all the 9 forms were 
signed by him that he had prepared several copies of such forms for sending 
them to the Presiding Officers of the different polling stations and that these 9 
forms had been sent to the Returning Officer through a messenger but they were 
not delivered to that officer and on being brought back remained lying with him, 
and that two of the forms Ex.P-U and P-12 though showing name of Mehtab 
Singh as polling agent were not Intended for appointment of Mehtab Singh of 
Igra but of another Mehtab Singh of village Berah Kalan (Sunderpur) but ns 
Mehtab Singh of Sunderpur did not turn up, the forms could not be signed by 
him and thejy were not made use of by presenting them to the Returning Officer 
or the Presiding Officer, It was thus stated that no Mehtab Singh was actually 
appointed and that this explained why the form of appointment of Mehtab Singh 
was not found in the packet sent by the Presiding Officer. About the other seven 
forms the counsel admitted that Ram Singh had made appointments of the poll- 
ing agents named in them, 

27. Even this statement did not explain as to who had signed Mehtab Singh’s 
name on Ex. P-11 and P-12 in the place for 'Polling Agents’ signature’ If Mehtab 
Singh of Sunderpur did not sign. It stands to reason that Ram Singh himself must 
have completed these forms Including the signature of the polling agent as he 
did In the other before sending them to the Returning Officer under Rule 12(2). 
He did not, however, want to disclose who had made the polling agent’s signatures 
on these two forms. The handwriting Expert Mr. K. S. Puri has given his opinion 
on a comparison of the signatures of Mehtab Singh on Ex. P-11 and P-12 with the 
admitted signature of Ram Singh on Ex. P-15 that Ram Singh himeslf has written 
those signatures of Mehtab Singh, This shows that Ram Singh was so keen 
about Mehtab Singh’s appointment and so sure that Mehtab Singh would not deny 
the signatures, that he himself signed Mehtab Singh’s name to avoid delay In 
dispatching the forms to the Returning Officer, We have no doubt that he could 
be sure of both these things in respect of Mehtab Singh of Igra. But realizing now 
that such may be the inference if he admitted the opinion of the Handwriting 
Expert to be correct, in the witness-box he denied that he made Mehtab Singh’s 
signatures on Ex. P-11 and P-12, and in his attempt to rule out the Expert’s opinion 
though the Expert was not even cross-examined on it, he now wanted to deny 
the admitted signature with which comparison had been made. Thinking that 
it was his signature on Ex. P-14 with which the Expert had Instituted the comparison 
he now denied his signature on Ex. P-14 though previously through counsel he had 
admitted all the nine signatures on Ex. P-11 to P-19. He also tried now to get 
over the difficulty of explaining how the incomplete forms would have been sent 
to the Returning Officer, by making a reckless statement that they were not in 
fact Intended to be sent and were not sent but that they were only the nine forms 
out of hundreds of such forms which he was then writing in order to gain practice 
of filling in such forms. No further comment is necessary to show that Ram Singh 
has no scruples about making any statements at any time to serve his one object 
of trying somehow to explain the evidence Df the other side which he finds tends 
to prove any point against him. In attempting this absurd explanation, he has 
not shown how these particular 9 forms relating to appointments at the 9 polling 
stations could have gone from his custody into the hands of the petitioner to enable 
him to produce them here. 

28 The petitioner states that these were given to him by Shrl Inder Singh 
Malik P.W 12 and this witness in his evidence has explained how the forms came 
in his possession. Inder Singh and Ram Singh were both brother lawyers practising 
at Jlnd and they were both contesting elections though from different constituen- 
cies in the same district— the Returning Officer for both being the same. They were 
helping each other in connection with the election. He was going to send his forms 
of appointment of Polling Agents through his man and Ram Singh desired his own 
forms to be sent through the same man. These 9 forms were accordingly handed 
over to Inder Singh’s man Ratlram at Inder Singh’s house. Ratiram was, however, 
late in reaching the Returning Officer and the forms were not accepted os they 
had not ai rived at least three days before the commencement of the polls as 
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required by the rule. Ratiram, therefore, brought them back and left them with 
Inder Singh, Thus they remained lying with him and he made them over to the 
petitioner for making them evidence m this case. We think this explanation should 
be acceptable particularly when Ram Singh is unable to offer any different explana- 
tion which would be convincing. Inder Singh states that Ram Singh had in Ex. 
P-11 and P-12 intended to make appointment of Mehtab Singh of Igra. 

20. The [act that the forms Ex. P-Jl and P-12 do not in fact bear signatures 
of Mehtab Singh of Igra will not necessarily show that this Mehtab Singh was 
not sent to Bibipur and could not have acted there. Mehtab Singh of Sunderpur 
R.W 10 had given his refusal to work as Polling Agent of Ram Singh because he 
had agreed to work in another constituency where his village lie3 for a candidate 
Des Raj. It is not suggested that Des Raj had also waited till the last hour like 
Ram Singh ip sending forms to the Re*urning Officer, and in this way when Ram 
Smgh was aware that Mehtab Singh of Sunderpur was not available, he could not 
have intended his appointment In Ex. P-11 and P-12 He being a man of a distant 
village from Julana constituency could not be quite useful to Ram Singh as polling 
agent [or Bibipur, and we have no doubt as Inder Singh has stated that Ram Singh 
had sent the forms Ex. P-11 and P-12 for appointment of Mehtab Singh of Igra. 

30. Though Ram Singh would not admit it in the pleadings, it is proved now 
that even without lodging the forma with the Returning Officer and getting his 
permission, he sent his polling agents with duplicates of such forms to the polling 
stations where the polls were commencing on the 7th January and induced the 
Presiding Officers to accept his polling agents in anticipation of Returning Officer’s 
authorisation. At Zafargarh Molar Singh was thus sent with a duplicate of Ex. 
P-13 and this has been found in the packet of that polling station with signature 
of Molar Singh to the declaration and the Presiding Officer’s signature under date 
7th January 195? ; 'howlng that Molar was allowed to work as Polling Agent there. 
The paper bears a note of. the Presiding Officer under date 8th January 1952 
"cancelled not being in proper order”. The Presiding Officer in his list of polling 
agents who worked at that polling station which he sent with these forms showed 
the name of this Molar Slngfc also. All this definitely shows that Molar was 
allowed to act on the 7th because of assurance given that authorisation from the 
Returning Officer would be coming, but when it did not come In the course of that 
day, the Presiding Officer refused to permit him to act as such on the 8th. 
Zafargarh being the home village of Ram Singh, he had perhaps taken Molar 
with him to the Presiding Officer which will explain why he did not endorse on 
the form in his writing a request to the Presiding Officer to allow the Polling Agent 
to act in anticipation of authorisation as he did on some other forms. In the 
witness-box in answer to the question II he had himself taken Molar to the Presid- 
ing Officer, hi 3 reply was the usual evasive one “I do not remember". 

31. At Lajwana Kalan Mangat Rai was sent with a duplicate of Ex. P-14 
bearing a written endorsement of Ram Singh requesting that the man may be 
allowed to work in anticipation of authorisation, The Presiding Officer allowed 
Mangat Rai to act on the 7th January after endorsing on the paper “Accepted only 
for 7th January 1952 in the expectation that the endorsement might arrive by the 
8th”. It appears from the other papers In the packet of that polling station that 
another candidate Chander Dutt taking advantage of this concession shown to Ram 
Singh, desired to push In one Chet Ram as his polling agent with a form filled up 
there and then, endorsing it just In the way Ram Singh had done and requesting 
permission for the man to act In anticipation of authorisation. This the Presiding 
Officer rejected with an order “Rejected because R.O.’s endorsement is not there 
and the appointment was not made three days before the actual polling.” It is 
possible that when the Presiding Officer thus found that another candidate also 
wanted to be shown the same laiitude as he had shown to Ram Singh, he decided 
to turn away Mangat Rai also the same day and actually Mahgat Rai was not 
allowed to work throughout the day on the 7th. This, however, confirms that 
Ram Singh made all efforts to put in his polling agents on the 7th though there 
was no authorisation and the Presiding Officers where they were not faced with an 
objection by other candidates were willing to accept his polling agents for a day 
at least in anticipation of sanction. This position in respect of the Presiding 
Officer of Lajwana is admitted now by Ram Singh also in the witness-box. 

32. At Lalit Khera one Satyadev attended with a form No. 6 signed by Ram 
Singh and bearing date 2nd January 1952 and the Presiding Officer appears to 
have accepted this Polling Agent of Ram Singh without any scrutiny of the dupli- 
cate for authorisation. The form presented .there is not an exact duplicate of 
Ex. P-15 in which the name given Is Swami Purnanand. Perhaps Purnanand was 
not available on the 7th and therefore Ram Singh wrote out a form bearing the 
same date 2nd January 1952 and gave It to Satyadev who used it and was allowed 
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to art on Its basis. The explanation which Ram Singh has to offer of this appoint- 
ment in his evidence is: 

"I had not proposed any appointment but simply signed form No. 6 in blank 
for being filled in by any of my workers whom I had sent at Lalit 
Khera polling station. This form seems to have been taken by some 
Satyadev, who is not known to me, and he presented it before the 
Presiding Officer there. I can give no explanation how the form 
went out of my hands and reached the Presiding Officer." 

Though Ram Singh finds difficult in explaining It, we see no difficulty in infer- 
ring that he was so keen on having his polling agents at all the stations that with- 
out authorisation he tried to install them in the polling stations and where the 
persons previously proposed for appointment were not available he even pushed 
in new men on freshly filled in forms bearing an anterior date. 

33. It is possible that similar attempt was made at Shamlo Kalan, Julana and 
Morkhi where also the polls commenced on the 7th but it did not succeed because 
the Presiding Officers there were more strict. Lehna Singh admits that he nad 
agreed to his appointment at Shamlo Kalan and also at Karela but could not act 
for want of authorisation. For Julana the proposed polling agent was Ram Singh’s 
brother, Jaipal Singh. We have no evidence whether these persons made any 
attempt for their acceptance at the respective polling stations and so will not infer 
anything against Ram Singh from the circumstance that he had proposed his 
enthusiastic workers for the appointments there. According to the petitioner the 
position at Bibipur was different from these polling stations. Here the Presiding 
Officer was more accommodating and it is said that he allowed Mehtab Singh to 
act on both the days of the poll. This being the first general election in Pepsu, 
the election law was imperfectly understood by the people here. Though according 
to the petitioner, his polling agent Manohar Singh had brought to his notice that 
Mehtab Singh was allowed by the Presiding Officer to act though not properly 
authorised, he did not think then that he could do nnything in the matter. As for- 
the objection to Mehtab Singh on the ground of bis appointment being a corrupt 
practice, Ghasi Ram petitioner explains that he did not then know that such was 
the law. He came to know of it when he took advice about filing the election 
petition. This ignorance of the law seems to have been general at that time and 
neither Ram Singh nor Mehtab Singh asserts that it was known to them then, 
And even if these persons knew it, the view which Mehtab Singh has propounded 
as witness that hp does not regard himself as government servant because the 
remuneration which he draws is not now styled as ‘pay’ but ‘honorarium’, must 
have satisfied them that there was no bar to Mehtab Singh assisting Ram Singh 
as polling agent. If as wc find in Ex. P.ll and P.12 it was Mehtab Singh of 
Igra, who was intended to be appointed, then there was a stronger reason for Ram 
Singh to see him installed as polli'ng agent at Bibipur than he had for Molar to 
be at Zafarsarh, Mangat Rai at f,ajwnna Kalan or Satyadev at Lalit Khera. 
Mehtab Singh as we have already stated commanded influence in the area of 
Bibipur polling station, and on the 7th January the voters from his own village 
Igra were to come to the polls The circumstances would thus point to Ram Singh’s 
greater anxiety for having a polling agent at Bibipur and to a desire to have this 
Mehtab Singh if possible, and there is no denying that he was available. The 
petitioner explains that like the three other polling stations a duplicate of Form (J 
for this Mehtab Singh’s appointment was presented to the Presiding Officer at 
Bibipur also, and if it Is not to be found in the packet of that polling station, Ram 
Singh’s Inspection of the records on the 12th September did the trick. 

34. To All up the gap of the absence of this document, the petitioner called in 
evidence all the persons who could be in the best position to state if any polling 
agent did in fact work for Ram Singh and who he was. The Presiding Officer and 
the four polling officers on duty and two other polling agents who were in the 
polling station have all been examined. In approaching their evidence we cannot 
keep out of view the fact that so far as the government servants are concerned, 
they were in an embarrassing situation when required lo appear in evidence 
against the respondent in the position of a Cabinet Minister 

35 Prof R. D, Sharma of the Government College, Snngrur, who was the 
Presiding Offieer was called as the first witness when the trial opened on the 8th 
December. He first stated that Ram Singh had a polling agent but immediately 
wanted to take shelter behind his memory failing him unless refreshed by the 
letter of appointment. That of course was not forthcoming, and Mehtab Singh 
who could have been shown to the witness wns not available because the petitioner 
had Inadvertently taken our summons for hip attendance on the 9th. The witness 
wns, therefore, ordered to attend the next day for further examination Mehtab 



Singh however did not attend on the 9th. We have already given our opinion 
about his explanation of this failure to appear on the 9th. We have no doubt that 
he knowingly absented himself in order to help the respondent in his defence by 
making it impossible for the petitioner to point him out to the witnesses and get 
their evidence after his identification. The petitioner’s other witnesses on this 
point were examined on the 8th, and though some of them tried to give statements 
in a halting manner, on the whole their evidence tended to make out convincingly 
that Ram Singh did have a polling agent. Prof, Sharma, coming to give evidence 
again on the 9th after the Tribunal had gained Impression from the other evidence, 
evidently realized that he could not any more suppress the truth without damaging 
his character in the eyes of the tribunal, and therefore with somewhat reluctance 
stated that Ram Singh did have a polling agent on both the days, and since he 
had allowed the man to work, the letter of appointment for him must have been 
produced before him. About the identity of that polling agent, he still left the 
matter vague taking advantage of the fact that Mehtab Singh was keeping back 
and the witness could not be required to identify him, 

86. Phool Chand P.W. 2 one of the polling officers was quite forthright in his 
evidence. He stated that Mehtab Singh of Igra had attended and worked as 
polling agent on both the days and had not only produced Form 6 and signed the 
declaration before the Presiding Officer but had also put his signatures on the 
paper seals of the ballot boxes. Because these, documents are not now forth- 
coming through no fault of the petitioner, the witness cannot be discredited on 
his evidence. Nor do we think that we should be justified in doubting his evidence 
because his home village is the same as the petitioner’s. Des Raj P.W. 3 another 
polling agent admitted having seen Mehtab Singh on both days in the polling 

station but showed his hesitation in admitting that he was there as polling agent 

of Ram Singh. The reason for his hesitation we do understand, but still his 
evidence as far as it goes corroborates the other evidence about Mehtab Singh 
having acted for Ram Singh on both days, Nathu Ram P.W. 4 the third polling 

officer also proved the presence of Mehtab Singh on both the days, and though 

he would not directly state that he was polling agent, he indirectly conveyed it by 
stating that on both days when the Presiding Officer called up the polling agents 
to witness the sealing of the ballot boxes, Mehtab Singh came In to see this on 
both the days. His presence on the two days for such purpose is not to be 
explained by the fact that he was himself a voter and had to cast his vote at 
Bibipur. Daulat Ram P.W. 5 the fourth polling officer made no secret of the fact 
that he was unwilling to give evidence, though evidently he knew the facts too well. 

37 , Manohar Dass P.W. 6, the Polling Agent of Ghasi Ram and Abhe Ram 
I\W. 7, Polling Agent of Chander Singh have stated that Mehtab Singh was working 
as Ram Singh’s polling agent on both days, that he had produced his letter of 
appointment as they had produced theirs and that all three of them had signed 
the paper seals on both the days. ' 


28. The respondent obviously felt the weight of this evidence going against him 
and tried to meet it half way by statement of Mehtab Singh as R.W. 5 that he 
was at the polling station not on two days but only on the first and on that day he 
was there not during all the hours of polling but for only three hours. A witness 
Lai Chand R.W. 14 was produced to bear this out In the attempt to convince us 
that it was true. Even the three hours stay was rather long if a man went only 
to cast his vote, and it was apparently felt that an inference might be made that 
the long stay was for assisting Ram Singh in other ways if not as polling agent, 
Mehtab Singh came out with an explanation that he had to stand in a long queue 
with a number of women voters who were given precedence and so he needed all 
this long waiting to get his voting papers and to put them in the ballot boxes. We 
admire the resourcefulness shown in inventing the explanation but do not feel 
convinced of its truth. 


29. We do not think we can be justified in doubting the oral evidence on the 
side of the petitioner and ignoring it only because the letter of appointment of 
Mehtab Singh was not found in the packet of Bibipur Polling Station. This wili 
mean that we should be prepared to conceive that the whole story about this 
Mehtab Singh’s appointment as polling agent has been built up by the petitioner 
from mere imagination without any basis for it. when there was not any polling 
agent of Ram Singh at BIbipur at all and still the petitioner could find available 
so much evidence of the documents of the respondent’s own making and so many 
circumstances of his own creation and so many witnesses about whom it cannot 
be said that they could be Interested In supporting a concocted story of the 
petitioner but who, if some of them gave evidence in a halting manner, did it 


because they found themselves trapped between their conscience and the res- 
pondent’s influence over their secular interests. We cannot think that the story 
was a mere fiction and that still the respondent found difficulty in frankly admitting 
all the documents and circumstances and when forced to admit them as they came 
to be proved, found himself at a loss to offer any adequate explanation of them, 
whi .1 would satisfy us and enable us to view them as not lending any support to 
the petitioner's story. We feel driven to the conclusion that the appointment of 
Mehtab Singh of Igra by Ram Singh as polling agent at Bibipur and his working 
as such on two days are facts proved beyond all doubt, 

40. With tills finding there remains no difficulty in recording our opinion about 

commission of the major corrupt practice defined in clause (8) of Section 128 of 
the Representation of the People Act 1951. The petitioner has quoted the Pepsu 
Government Notification about appointment of this gentleman as member of llic 
Debt Conciliation Board with a pay of Rs. 100 p,m„ and it Is conceded that 
Mehtab Singh was in this position during the elections. The respondent’s learned 

counsel did not argue that this did not make Mehtab Singh a servant of the State 

Government, but frankly stated that he could not make anything of the subtle 
distinction which Mehtab Singh has adumbrated between .his remuneration 

described as ‘pay’ in the notification and ‘honorarium’ as he would himself style it. 
The crux of this provision of corrupt practice is to prevent a candidate from taking 
advantage of the influence which a government servant by reason of his position 
Is supposed to have with the people. It cannot be gainsaid that a member of Debt 
Conciliation Board can have considerable influence with the rural population of 
the area within his jurisdiction. When the Government has appointed a person 
to be member of Ihe Board and pays him tor working as such, he cannot be any- 
thing other than a servant of the government by whatever name one may refer to 
the emoluments. Further looking to the duties of a polling agent which are 

imarily to safeguard the interests of his cahdidate in the election, there cannot 
be any doubt that the assistance given by a polling agent is in furtherance of the 
prospects of the candidates election. We, therefore, find on issue II that the 
corrupt practice under Section 123 (8) of the Representation of People Act is 
established in this case. 

41. Issue III . — The third corrupt practice alleged is the use of motor vehicles for 
conveyance of voters to or from the polling stations which is prohibited by clause 
(6) of S. 123 of the Representation of the People Act. The petitioner’s case on 
this point rests mainly on the voucher No. 6 attached to the respondent's return 
of election expenses. This Is a receipt for Rs. 400. dated 3rd January 1952 ‘for 
lorry fare in election’, given by M. S. Jain and sons of Rohtak. Mittar Sain, pro- 
prietor of this business giving evidence as P.W 14 stated that the lorry No. DLB 
1444 was hired for use in the 1st and 2nd weeks of January and that he had sent 
a driver named Baru with the vehicle. The particulars stated in Appendix ’C’ 
of the petition read as though the petitioner’s case was that a number of vehicles 
had been hired by Ram Singh for carrying voters to the polling stations of Zafargarh, 
Lalit Khcra, Morkhi and Shamto Kalan. The registration numbers of these vehicles 
were not given. It was added that this fact was brought to the notice of the 
Presiding Officer of these polling stations and one motor vehicle was seized by the 
Poli: a at Sliamlo Kalan. The respondent characterised these allegations as untrue 
and baseless and denied that any motor vehicle was used for carrying voters. In 
the petition or in the interrogatories delivered to the respondent there was no 
reference to this voucher In the return of election expenses. It was referred to for 
the first time in the evidence of Mittar Sain and then the respondent seemed to 
explain that Mittar Sain’s vehicle was hired not for carrying voters but for taking 
"him and his workers to the different villages for propaganda before the dates of 
polling. 

42. The petitioner stated in the witness box as P.W. 22 that when he had 
noticed the lorry carrying voters he had made a note of its registration number in 
his diary. He did not, however give any number in the pleadings and allowed the 
spaic where it was to be mentioned to remain blank. This omission makes us 
think that Ghasi Ram's statement about seeing a vehicle carrying voters and noting 
its number cannot be acceptable as truth. No attempt was made to prove the 
seizure of any vehicle by police as stated in the petition. If this were shown, It 
could have easily fixed the date of use of the vehicle and the seizure would have 
been the best evidence to prove the objectionablo use of the vehicle. Thus the 
best evidence which according to the petitioner himself had existed, has not been 
produced. 

43. Mittar Sain did not mention In the voucher the dates for which the vehicle 
was hired. He stated that he was maintaining a register in which the dates were 
entered hut he was not called with the register and this lacuna in the evidence 
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remains. Nothing can be Inferred from the date of payment of hire 3rd January 
1952 whether the vehicle was used before that date or after it. Baru Ram the 
motor driver of Mittar Sain as P.W. 15 no doubt states that the lorry was used 
during polling days for carrying voters. He mentions only Zafargarh and Shamlo 
as the two polling stations to which voters were taken according to his recollection. 
The names of the villages from where the voters were thus taken according to him 
would only account for two days user of the vehicle. His evidence thus fails to 
make out user for 8 or 1 0 days for which according to Mittar Sain the vehicle was 
hired. Moreover Baru Ram says nothing about seizure of the vehicle at Shamlo 
Kalan by the police as the petitioner had alleged. Mittar Sain himself does not 
know for what purpose the vehicle was hired and the word ‘election’ used in the 
vouchor cannot be interpreted to mean that it was for carrying voters. The evidence 
is thus rather unsatisfactory, and we do not feel disposed to rely upon it to And 
that the motor vehicle hired from Mittar Sain was used for carrying voters. We 
accordingly find that the commission of any corrupt practice under clause (6) of 
Section 125, of the Representation of the People Act is not established. 


44. Issues VIII and IX . — By our findings on issues I and JI we have found that 
commission by the respondent Ram Singh of major corrupt practices under clauses 
(7) and (3) of S. 123, the Representation of the People Act is established. Accord- 
ing to sub-section (2) (b) of S. 100 of that Act this finding result in a declaration 
that the election of the returned candidate is void without any necessity of showing 
that the result of the election has been materially affected by the corrupt practices. 
In the result, therefore, we make an order under S. 98 declaring that the election 
of Ch, Ram Singh Respondent No. 1 from the Julana Constituency of the Pepsu 
Legislative Assembly is void. Under S. 09 < 1 ) (a) (i) we record the finding that 
Ch, Ram Singh as candidate committed the corrupt practices falling under clauses 
(7) and (8) of S. 123 of the Representation of the People Act, 1951, which shall 
entail his disqualification under S. 140 (Ibid). We do not propose to name any 
other persons under clause (a)(ii) of S. 99(1) in connection with these corrupt 
practices for disqualification under S. 141 to 143, The petitioner has failed to prove 
some issues which were minor. We, therefore, do not award him the full costs. 
The main contentions being however proved, we think it fair to award the petitioner 
3 of the costs incurred by him including Rs. 400 for pleader’s fee, if certified, 
(amounting to Rs. 443 as scheduled below) against the Respondent No. 1. Other 
costs will be borne by the parties as incurred. 

Schedule op Costs ' 



Petitioner 

Sh, Cliasi Rum, 




Respondent No. I 
Ch. Ron Singh 





Rs. 

A. 

p. 



RS. 

A. 

r. 

1. 

Stamp for pouter of 
attorney and applica- 
tions 

6 

2 

0 

1. 

Stamp for power of 
attorney and applica- 
tions ... 0 

2 

0 

0_ 

Stamp for proeebs fee . 

19 

0 

0 

-> 

Sin lip for process 

fee. 4 

0 

0 

8, 

Snhsiatenoo for wit- 
nesses 

16 r, 

8 

0 

3. 

Snb R iatonc© for 

wit- 

77 

10 

0 

4. 

Pleader’s fee 

Certificate filod for Rs. 
but allowed. 

400 

1 ,000 

0 

0 

4. 

'Pleadcr'w foo 

(No certificate 
filed). 


Total 

POO 

10 

0 


ToTAIj 

87 

12 

0 


Jth of the above to be paid by respondent No. 1. Rs, 443/-/-. 

(Sd.) V. B. Sahwate, Chairman. 
(Sd.) E. M. JOSHT, Member. 

(Sd.) Raghunandan Sarah, Member. 


The 18th February, 1953. 
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S.R.O. 362. — Whereas the election of Shri Jamuna Prasad Tripathi, as a 
member of the Legislative Assembly of the State of Bihar from the Kanti consti- 
tuency of that Assembly has been called In question by an Election Petition duly 
presented under Part VI of the Representation of the People Act, 1951 (XLIII of 
1951) by Shri Nagendra Prasad Singh S/o Shri Munideo Singh, Village Chainpur, 
Pargana Bishara, P. S. Kanti, P.O. Raksa, District Muzaffarpur; 

And whereas the Election Tribunal appointed by the Election Commission in 
pursuance of the provisions of Section 86 of the said Act for the trial of the 
s£iid petition has, in pursuance of the provisions contained in Section 103 of the 
said Act, sent a copy of Its Order on the said Election Petition; 

Now, therefore. In pursuance of the provisions of Section 108 of the said Act, 
the Election Commission hereby publishes the said order of the Tribunal. 

ELECTION TRIBUNAL, PATNA 

Present : 

Shri Basu Prasad, retired District Judge — Chairman. 

Shri Hargobind Prasad Sinha, retired District Judge — Member. 

Shri Aditya Narain Lai, Advocate — Member. 

Election Petition No. 107 of 1952 

In the matter of election to the Bihar State Legislative Assembly from the 
Kanti Constituency In the district of Muzaffarpur. 

Shri Nagendra Prasad. Singh, son of Shri Munideo Singh, by caste Rajput, resi- 
dent of village Chainpur, Pargana Bishara, P. S. Kanti, P.O. Raksa, district Muzaf- 
farpur — Petitioner- 


Versus 

Respondents : 

t. Shri Jamuna Prasad Tripathi, son of Shri Jagdeo Tewary, by caste Bhumihar 
Brahmin, resident of village Bagahi, Tollah Kap&rpura, Paragana Bishara, P. S. 
Kanti, P.O. Muzaffarpur. 

2, Shri Ram Jiwan Sharma, son of Shri Lekh Narayan Singh, by caste Bhumihar 
Brahmin, resident of village Maruwan Bhoj, Paragana Bishara, P. S. Kanti, P.O. 
Marwan, district Muzaffarpur. 

3. Shri Jogendra Prasad Sharma, son of Shri Ragho Prasad Sharma, by caste 
Bhumihar Brahmin, resident of village Bhatauna, Paragana Bishara, P. S. Kanti, 
P.O. Marwan, district Muzatfarpur. 

For the Petitioner : —Mr, Brajeshwar Prasad Sinha and Mr, S. C. Mukerjl 

— Advocates. 


For the Respondeat No. 1: — Mr. Lai Narain Singh and Mr. B. P. Samaiyar, 

— Advocates. 


Shri Nagendra Prasad Singh, one of the candidates for election to the Bihar 
State Legislative Assembly from the Kanti Constituency in the district of Muzaf- 
furpur, has filed this election petition under Sections 80 and 81 of the Represen- 
tation of the People Act, 1951, calling in question the election of Shri Jamuna 
Prasad Tripathi (Respondent No. 1) and seeking a declaration that the petitioner 
has been duly elected, or in the alternative, seeking a declaration that the election 
from the said constituency Is wholly void. 


The petitioner states that he and the three respondents were candidates nomi- 
nated for election to the Bihar StMe Legislative Assembly from the Kanti Consti- 
tuency; that, subsequently, the respondent No. 3, who was set up by the Risen 
Mazdoor Praja Party, withdrew his candidature and only three candidates, namely, 
ft) the petitioner, who was set up by the Socialist Party, (il) the respondent No. 1, 
who wps a candidate on behalf of the Congress Party, and (lii) the respondent 
No 2 who was an independent candidate, contested the election; that elections 
were held at several polling stations in the said constituency between 4th January 
1952 and 21st January 1952; that the respondent No. 1 was declared elected, having 
secured 10,783 votes, whereas the rival candidates, namely, the petitioner and the 
respondent No. 2, secured 7,734 votes and 704 votes respectively. 


It is alleged by the petitioner that the respondent No. 1 was disqualified for 
being chosen fas a member of the Legislative Assembly of the State of Bihar 
under Section 7(d) of the Representation of the People Act, 1951, in as much as 
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he hod Interest in a contract for execution of a minor irrigation work which his 
brother, Tulsi Prasad Tripathi, had taken lrom the Government of Bihar. Jamuna 
Prasad Tripathi (respondent No. 1), his two brothers, Tulsi Prasad Tripathi and 
Lakhendra Prasad Tripathi, and their father, Jagdeo Tewari, constituted a Mltak- 
shara Joint Hindu family and the contract was taken by Tulsi Prasad on behalf 
of the joint family. It is also alleged that the respondent No. 1 was, further, dis- 
qualified under Section 7(a) of the Representation of the People Act, 1951 inas- 
much as he was, in a previous District Board Election case, held to have been 
guilty of corrupt and Illegal practices. This ground was,' however, not pressed at 
the trial. 

It Is said that, at the time of scrutiny of nomination papers, objection to the 
validity of the nomination of the respondent No. 1 was raised by the respondent 
No. 3, but the objection was, it Is contended, wrongly overruled and the nomination 
improperly accepted by the Returning Officer. It is urged that the result of the 
election has been materially alTected by the Improper acceptance of the nomina- 
tion of the respondent No. 1. 

It is* next, alleged by the petitioner that the election of the respondent No. 1 
hps been procured and induced, and the result of the election has been materially 
affected, by corrupt and illegal practices committed by the respondent No. 1 and 
his agents and his party members with the knowledge and connivance of the 
respondent No. 1. It is contended thnt the result o£ the election has also been 
materially affected by improper reception of votes and by reception of void votes 
and also by reason of non-compliance with the provisions of the Representation of 
the People Act and of the Rules made thereunder. It is said that on 4th January 
1952 it was found at Sirsia Polling Booth that the frontal symbol attached to the 

E etitioner’s box was lying on the ground and as a result of which polling for about 
alf an hour went on against the rules and several voters were misled on account 
of the absence of the symbol on the box. 

The election petition Is accompanied by a list of particulars of corrupt .and 
illegal practices said to have been committed by or on behalf of the respondent 
No. 1. We shall refer to the list while dealing with the evidence on the question 
of corrupt and Illegal practices. 

The election petition Is resisted by the respondent No. 1 who has filed a 
written statement contending that he was not disqualified as alleged by the peti- 
tioner. He asserts that he has been separate In mess and property from his 
brothers and his father from long before the election and that he had no Interest 
in the alleged contract in the name of Tulsi Prasad. He contends that Tulsi 
Pr,asad did not enter info the contract for execution of the minor irrigation work 
on behalf of the joint family and that no such contract was in existence on the 
relevant date, namely, on the date when the nomination paper was filed by him. 
He maintains that, his nomination was rightly accepted as valid by the Returning 
Officer. He denies the various allegations of the petitioner regarding corrupt and 
Illegal practices, Improper reception of votes and reeeotion of void votes at the 
election and non-compliance with the provisions of the Representation of the 
People Act, 1951, and of the rules made thereunder at the election 

The following Issues arise for determination 

I tBuea 

1. Was respondent No. 1 disqualified for being chosen as a member of the 
State Legislative Assembly? 

2. Has the nomination of respondent No. 1 been Improperly accepted? If SO, 
has the result of the election been materially affected by such Improper acceptance? 

3. Has the election of respondent No. 1 been procured and induced by corrupt 
and Illegal practices alleged to have been committed by respondent No. 1 and by 
his agents and party members with his knowledge and connivance? 

4. Has the election of Respondent No. 1 been procured or abetted by or with 
the assistance of persons serving uhder the Government of the State? 

5. Have there been any improper reception of votes and reception of void votes 
at the election? Has there been any non-compliance with the provisions of the 
Representation of the People Act and the rules made thereunder and other rules 
relating to the election? If so, has the result of the election been materially 
affected by such things? 

6. Is the election in the Constituency in question wholly void? 
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7. Is the election of respondent No. 1 liable to be set aside? 

8. Is the petitioner entitled to a declaration that he has been duly elected? 
U. To what relief, if any, Is the petitioner entitled? 


Findings 

issue No.. 1. — The ground of disqualification of the respondent No. 1 for being 
chosen pa a member of the State legislative Assembly, as urged by the petitioner, 
is the ground covered by section 7(d) of the Representation of the People Act, 
1951. The ground may be stated in the following terms; The Joint family of the 
respondent No. 1 had taken a contract from the Government of Bihar In the 
name of Tulsl Prasad TriDathi, one of its members, for execution of a minor irriga- 
tion work. i I is 1'S 

It is alleged by the petitioner that Jamuna Prasad Tripathi (respondent No. 1), 
his two brothers. Tulsl Prasad TriDathi and Lakhendra Prasad Tripathi, and their 
father, Jagdeo Tewari. are members of a Mitpkshara Joint Hindu family'. This 
allegation has been denied by the respondent No, 1 who has pleaded that he sepa- 
rated from his brothers and father in mess and property long before the election 
in question. Jamuna Prasad Tripathi (R.W. 17) has stated in his evidence that 
he separated in mess 20 or 21 years ago and that properties were partitioned 13 or 
14 years ago. There is a presumption of joi'ntness of a Hindu family and the onus 
to prove separation lies on the party alleging It. 


Let us. therefore, examine the evidence produced by the respondent No. 1 to 
prove separation. There is no document showing partition of properties among 
the three brothers and the father. The or;:.! evidence of partition is unsatisfactory 
and unconvincing. Tulsl Prasad Tripathi (R.W. 16) has said in his evidence that 
by partition he got 14 or 15 bighas of land. Jamuna Babu 14 or 15 bighas and 
Lakhendra Babu and Jafideo Babu 21 or 22 bighas. It is said ihat Jagdeo Babu 
and Lakhendra Babu remained joint. It is indeed surprising that, as stated by 
R.W. 16 no paper was written or consulted in respect of division of joint properties, 
that no panch was appointed for making the division, and that no body went to the 
fields In connection with the division From the evidence o£ Tulsl Prasad it appears 
that he gets separate rceeipts for the lands held by him. Such receipts, or land- 
lords’ papers showing payment of rent by 3 brothers separately, have not been pro- 
duced. The evidence of Tulsl Prasad and Jamuna Prasad discloses thftt they 
acquired some lands after the alleged senaration Documents showing such acqui- 
sition have not been produced. Other documents which might have thrown light 
In the matter hq.ve also been withheld. In short, the respondent No. 1 has failed 
to prove partition of joint properties. 

Mr, Lai Narain Singh has argued for the respondent No. 1 that in law there 
was severance of the loint status bv reason of the fact that Jamuna Pr.S'Sad stated 
in his previous deposition In the District Board Election Case, made on 16th June 
1949 “I am separate from father and brothers. I am ,i Congress worker since 
1922 When I used to go to 1 ail and used to be fined often, the police used to 
attach famtlv property, so I had to separate from the rest of the family” (vide 
Ex M.) The learned advocate, relying upon 43 Indian Appeals 151 and A.I.R 
194R Patna 215, has argued that the fact brought out by the above deposition is 
that Jamuna Prasad, at any rate, expressed his desire to sever himsAf from others 
on 16th .Tune 1949 and there wns severance of iolnt status on that date. The 
Privy Council Case reported in 43 Indian Appeals 151 lavs down that once a 
member of a loint Hindu family governed bv the Mitaksbara has clearly and 
uneouivocallv intimated to bis co-shares bis desire io sever himsplf from the joint 
family. there Is an immediate severance of the loint status. Their lordships of 
the P-slna High Court, reiving upon the above Privv Council case, held in A.I.R 
1943 Patna 215 that, in order to effect a separation in estate it was necessary that 
one of the co-narccners should clearly and unequivocally int’mate to the other co 
parceners his desire to sever himself from the others and that Ihe consent of the 
other co-narceners was wholly, immaterial. 1+ was observed ihat the filing bv a 
co-parcener of a written statement in n suit In' which the other ro-prrre’ners were 
parties, pleading separation, amounted at least to giving notice to the other co- 
parceners that be desired to sever the joint status. It has not been shown in the 
present case Ihat th~ brothers .and the father of Jamuhs Prasad were also parties 
In the District. Beard Election ease and so it cannot be claimed that the Statement 
of Jamuna Prasad in Ex M. referred to above amounted to giving noPce to his 
brothers and father th.it be desired severance of Ihe loint status In Ihe absence 
of such Intimation, the statement in Ex. M did not effect a separation in estate. 
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The respondent No. 1 relies upon certain Chaukidarl papers, namely, Assess- 
ment Registers (Exts. B to B2 and H to H9), Collection .Registers (Exts. 1 to 17) 
ana counterfoil receipt books (Exts. J to J8), for the purpose o£ showing that in 
1938-39 Jagdeo Tews-ri and Jamuna Prasad were assessed with Chaukidarl tax 
separately and that Jagdeo Tewari, Jamuna Prasad and Tulsi Prasad have been 
paying chaukidarl tax separately since 1941-42. Jagnrnath Chaudhury (R.W. 7), 
President of the Union Board in 1938-39, and Hem Naruin Singh (R.W. 15), Chau- 
kidar Moharir, who has written Exts. H, 1 and J series, have given evidence for 
the respondent. Jagarnath Chaudhury and Hem N,araln Singh appear to be deeply 
interested witnesses and their evidence is not worthy of reliance. Tulsi Prasad is 
President of the Union Board for about 14 years. Hem Narain Singh owes his 
appointment to the post of Chaukidari MoRa-rir to Tulsi Prasad and his office is 
held at the latter’s house- The Chaukidarl papers referred to above do not appear 
to be above suspicion. At any rate, these documents are not conclusive to prove 
separation tn estate. In this state of evidence, it is difficult for the Tribunal to 
hold that the presumption of jointness has been rebutted and we, therefore, find 
that the family of Jamuna Prasad is joint. 

The next question for consideration is whether the joint family of Jamuna 
Prasad h^d any share or interest in the contract for the execution of the minor 
irrigation work at Kaparpurn. It appears that some residents of Kaparpura pre- 
sented an application dated 2Lst Mmrch 1949 (Ex. Y) to the Collector of Muzalfarpur, 
through the District Congress Committee, Muzaffarpur, for repairs of a tank in their 
village which was the source of irrigation of a considerable quantity of land. Sub- 
sequently, a Ppnchait consisting of 5 persons with Tulsi Prasad Tripathl as head- 
man was formed for the purpose of carrying out the scheme (vide Ex. Z). Tulsi 
Prasad Tripathi, as headman of the Panchait, executed on agreement (Ex. 5) 
which was accepted by the Collector on 28th April 1949. By that agreement, Tulsi 
Prasad undertook to execute the work and complete it by 30th June, 1949. It has 
been contended on behalf of the respondent No. >1 that Tulsi Prasad, by executing 
the agreement, was acting in his official capacity ,as headman of the Panchait and 
such contract is not contemplated by Section 7(dj of the Representation of 
the People Act, 1951. We do not find ourselves m agreement with this contention. 
Upon perusal of the terms of the agreement (Ex. 5) it becomes abundantly clear 
that it was p contract between Tulsi Prasad on one hand and the Collector on the 
other for execution oi certain work. The following terms in the agreement, (1) that 
Tulsi Prasad and his heirs and assignees would be liable for proper accounting of 
the amount advanced by the Collector; (li) that the Collector would be entitled to 
realise from Tulsi Prpsad and his heirs and assignees either personally or from 
their properties all amounts unaccounted for or improperly spent, and (iii) that the 
Collector would also be entitled to recover, In case of Tulsi Prasad leaving the 
work Incomplete, damages and loss from him and from his, heirs and assignees, 
cleprly indicate that it was a contract binding Tulsi Prasad, and not the Panchait, 
and we do not feel any hesitation in holding that the contract is one contemplated 
by Sec. 7(d) of the Act. 

The most important question for consideration, however, is whether the con- 
tract was on behalf of the joint family of Tulsi Prasad or it was a contract by 
Tulsi Prpsad ■ in his individual capacity. There Is no presumption In law that a 
business carried on by a member of a joint family is a joint family business. In 
Vadi Lai Lallubhai versus Shah Khushal Dalpalram, reported 111 I.L.R 27 Bombay 
157, It has been held thpt although a person carrying on business is a co-parcener 
In a joint family, it docs not necessarily follow that all his co-parceners are his 
partners in that business, entitled with him to its rights and responsible with 
him for Its liabilities; the fact of partnership must be proved by evidence showing 
that the persons alleged to be partners have agreed to combine their property, 
labour or skill in the business and to share the profits and losses thereof. There 
is no direct evidence In this case to show that the other members of the joint 
family namely Jamuna Prasad, Lakhendra Prasad and Jagdeo Tewari, agreed to 
combine their ’property, labour or skill in the said business and to shore the 
profits and losses thereof. On the contrary, the terms of the agreement (Ex. 5), 
to which reference has already been made, indicate that Tulsi Prasad was entering 
Into the contract In his individual capacity, and not on behalf of the joint family. 

Mr Brajeshwnr Prasad Sinha has argued for Ihe petitioner that, although there 
Is absence' of direct evidence to show that the business In question was a joint 
family business there are certain circumstances which point to the above conclu- 
sion It is said that the work was to be executed at Kaparpura where the family 
members had their home: that two of the co-parceners, namely, Jagdeo Tewari 
and Lakhendra Prasad, lived at Kaparpura, while the other two co-parceners, 
Jamuna Prasad and Tulsi Prasad, generally resided at Muzaffarpur; and that 
Jamuna Prasad had some hand in securing the work for Tulsi Prasad. In our view, 
these circumstances are not sufficient to warrant the conclusion that the above 
business In the name of Tulsi Prasad was a joint family business. Jogendra Prasad 
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Sharma (P.W, 25) has attempted to prove that Jemima Prasad was also Interested 
In the above contract work. He has said that he had seen Jamuna Babu looking 
into the accounts of minor Irrigation contract in the compound of the Civil 
Court at Muzail'arpur in September or October, 1951, and that Jamuna Babu was 
looking into the accounts to find out what profits has been made. From the 
evidence of this witness it appears that tho work had not been completed by that 
time It is difficult to believe the story that, for the purpose of knowing the 
profits, the account was being examined before the completion of the work and 
that such examination was being done In the Civil Court compound. Jogendra 
Prasad is manifestly on inimical terms with Jamuna Prasad. The election of 
Jamuna Prasad to the District Board of Muzaffarpur was set aside on the petition 
of Jogendra Prasad. It was Jogendra Prasad who had filed objection to the nomi- 
nation of Jamuna Prasad for election to the State Legislative Assembly, the election 
wnich is in question in this case. It will, therefore, not be safe to rely upon 
the statement of Jogendra Prasad unless it is corroborated by some independent 
and trustworthy evidence. Such evidence is wonting in this case. 

There is no suggestion in this case, far less any proof, that the contract work, 
of the kind evidence by Ex. 5, was the ancestral business of the family, or that it 
was a business the income of which was maintaining the joint family. The facts 
and circumstances brought out jn the evidence point to only one conclusion, 
namely, that the contract was a separate business of Tulsl Prasad Tripathi. 

Section 7(d) of the Representation of the People Act, 1951, provides, inter alia, 
that a person shall be disqualified for being chosen as a member of the Legislative 
Assembly of a Slate if whether by lumseli or by any person or body of persons in 
trust for him or for his benefit or on his account he has any share or interest in 
a contract for the execution of any works undertaken by the State Government. 
Section 9(2) of the Act runs as follows “For the avoidance of doubt it is hereby 
declared that where any such contract as is referred to in clauso (d) of section 7 
has boon entered into by or on bihalt of a Hindu undivided family and the ap- 
propnatc Government, every member oi that family shall become subject to the 
disqualification mentioned in the s.aid clause; but where the contract has been 
entered into by a member of a Hindu undivided family carrying on a separate 
business in course of such business, any other member of the said family having 
no share or Interest In that business shall not become subject to such disqualifi- 
cation - ’. In view of the finding that the contract in question was a separate busi- 
ness of Tul"i Prasad, no disqualification could be attached to Jamuna Prasad 
simply on the ground that he and Tulsi Prasad happened to be members of a 
joint family. 

It has been argued by Mr. Lai Marain Singh that on the relevant date, namely, 
on 24th November 1951, the contract in question was nol subsisting and so, even 
if it be held that Jamuna Prasad had share or interest in the contract, no dis- 
qualification could be attached to him. Mr. Brajeshwar Prasad Sinha has, on 
the other hand, contended that share or interest in a contract, contemplated by 
Section 7(d), will be deemed to subsist till all matters relating to the contract are 
settled, In the present ease, the evidence discloses that the period of the con- 
tract. as stated in the agreement (Ex. 5), expired on 30th June 1949. The evidence 
also discloses that the work did noT commence till a date much later than 30th 
June 1940; that notice under Section 5(A) of the Bihar Private Irrigation Works 
Act 1922, Informing the villagers that the work has already commenced had been 
Issued after 30th June 1949; that report about the progress oi the scheme was 
demanded in March 1950; that in June 1950 and September or October 1950 notices 
were issued upon Tutsi Prasad requiring him to refund the amount advanced with 
interest; that on 1st November 1950 orders were passed lor issue of certificate 
proceeding against Tulsi Prasad l’or recovery of the amount; that during the pen- 
dency of the certificate proceeding Tulsi Prasad executed the work in part; and 
that on 14th February 1952 orders were passed closing the scheme (Vide Ex. 4). 
It is, however, unnecessary, in view of our clear finding that the business was a 
separate business of Tulsi Prasad, to discuss at length and decide the question 
whether any interest in the contract subsisted on the relevant date. We have 
found that no disqualification could be attached to Jamuna Prasad by reason of 
the contract. 

The conclusion, therefore, Is that the respondent No 1 was not disqualified for 
being chosen us a member of the State Legislative Assembly. 

Issue No. 2 — It appears that Jamuna Prasad Tripathi (respondent No. 1) pre- 
sented a nomination paper before the Returning Officer 1 on 24th November 1951, 
One of the rival candidates, Jogendra Prasad Sbarma (Respondent No. 3), filed a 
petition (Ex. tla) supported by an affidavit (Ex. 10a) on 26th November 1031, 
Objecting to the nomination of Jamuna Prasad Tripathi on the ground that he 
was disqualified under Section 7(d) ot the Representation of the People Act, 1951. 





The Returning Officer, after hearing both parties, passed orders on 27th November 
1951 rejecting the objection and accepting the nomination (Vide Ex, S). After 
the orders were passed, Jogendra Prasad Sharma filed another petition (Ex. 10) 
supported by an affidavit (Ex. 11), stating a further ground of disqualification of 
Jamuna Piasad Tripathi. 

It has been urged by the petitioner that the nomination of Jamuna Prasad 
Tripathi was improperly accepted by the Returning Officer. But we have already 
found that Jamuna Prasad Tripathi did not suffer from any disqualification and so 
It must be held that his nomination was not improperly accepted. 

In view of this finding, the second part of this issue does not arise. 

Issues No. 3, 4 and 5 . — These issues may be conveniently taken up together. 

The petitioner has also challenged the election of the Respondent No. 1 on the 
grounds of corrupt and illegal practices committed by the Respondent No. 1, his 
agents and party members with his knowledge and connivance and also on the 
ground of non-compliance with the rules at the time of polling. We should like 
to deal first with the corrupt and illegal practices alleged by the petitioner. 

Sub-section (1) of Section 83 of the Representation of the People Act, 1951, lays 
down that an election petition shall contain a concise statement of the material 
facts on which the petitioner relies; Sub-scction (2) provides that the election peti- 
tion shall be accompanied by a list setting forth full particulars of any corrupt or 
illegal practice which the petitioner alleges, including as full a statement as pos- 
sible as to the names of the parties alleged to have committed such corrupt or 
fflogal practice and the date and place of the commission of each such practice 
It will, thus, appear that full particulars of corrupt and illegal practices, alleged 
in the election petition, must be set forth in the list accompanying the election 
petition, The Law requires the petitioner to state the full particulars so that the 
opposite party may not be taken by surprise and may not be put to excessive ex- 
penses to meet the case of corrupt and illegal practices set up by the petitioner 
Each single instance of corrupt or illegal practice alleged is a substantive charge 
and the petitioner cannot be allowed to prove a nsw instance of corrupt or illegal 
practice not mtntioned in the election petition or in the list accompanying the 
election petition. In support of this view, reference may be made to Choudhry 
Sheo Karan Singh Versus Choudhry Sahib Ram, reported in Indian Election Cases, 
Volume I, by Doabia, at page 297. • 

In view of the above law, we have to consider the following Instances of corrupt 
practices, full or sufficient particulars of which have been given in the list accom- 
panying the election petition and which have been pressed at the time of the 
hearing 

(I) It is alleged in paragraph 2 of the list that Jamuna Prasad Tripathi hired 
and used rickshaws for carrying voters to and from Kuparpura polling Station 
Although the date Is not mentioned in the list, there is sufficient indication of the 
fact that this thing happened on the second day of polling, that is, on tlth January 
1952, when the polling agent of the petitioner made a complaint in the matter to 
the Presiding Officer of the Polling station. 

(ii) Paragraph 6(a) of the list recites that on 10th January 1952 one Mangri 
Mallahin, widow of Basant Mallah, by falsely personating for Kalmiria wife 'of 
Chulahi Mallah, obtained a ballot paper at Gauscra Polling station and when this 
matter was detected she disclosed that she had been misled to do this by the per- 
sons working for Jamuna Prasad Tripaihi. 

(iii) It is stated in paragraph 6(b) of the list that on 19th January 1952 one 
Sheikh Serajul, son of Sheikh Muhammad, attempted to obtain a ballot paper at 
Bishunpur Gnngn polling station by falsely personating for Sheikh Thaga son of 
Sheikh A Moo. When this matter was detected. Serajul admitted before the Presi- 
ding Officer that ho had done so at the bidding of the workers of Jamuna Prasad 
Trlpatni. 

The allegations made in paragraphs 1, 3 and 7 of the list do not amount to 
corrupt or illegal practices, 

The ground alleged in paragraph 4 of the list was not pressed at the hearing 
of the arguments. Ja 

In paragraph 5 of the list an instance of bribery is given, but no evidence was 
adduced in proof of it. ' ' 

In paragraph 8 of the list full or sufficient particulars of the alleged corrunt 
practice have not been stated. y 
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Let us, now, examine the evidence with respect to the concrete instances of 
corrupt practices given in paragraphs 2, 6(a) and 6(b) of the list which have been 
pressed. 


(i) Hiring of rickshaws fur carrying voters . — Mathura Chaudhry (P.W, 2), one 
of the polling agents of the petitioner at Kaparpurn booth, says in his evidence 
that he saw 1 L or 12 hired rickshaws bringing voters of Jamuna Prasad, that he 
made inquiry from two of the rickshaw pullers and that he reported the matter 
to the Presiding Officer of the Booth. The Presiding Officer, Mr. Shyam Behan 
Singh (P.W. 2), has supported the statement of Mathura Chaudhry by deposing 
that he also saw some rickshaws bringing voters and that a polling agent of the 
petitioner made a written complaint to him which he made over to Mr, Hazari, the 
Magistrate in charge, for necessary action. There is an entry In Hie Diary dated 
ilth January 1952 of the Presiding Officer regarding this complaint (Vide Ex. 7). 
Mr. K. G. Hazari (P.W. 9) has corroborated the statement of Mr. Shyam Behari 
Singh and has further stated that he also marie inquiry from 2 or 3 rickshaw 
pullers, Neither Mathura Chaudhry nor Mr. Hazari made any inquiry from the 
occupants of the rickshaws. Mathura cannot say the names of the rickshaw pullers 
from whom he made inquiry. Prom the evidence of Mr, Braj Bhusan Piasad 
(P.W. 24), Inspector of Police, who was also on duty there, it appears that the 
two rickshaw pullers from whom Mr. Hazari made inquiry were Fakira and Jan 
Mohamed. As the rickshaw-pullers, from whom inquiries aie said to have been 
made, have not been examined in this case, their stalemenN in Mathura Chaudhry 
and My Hazari that the rickshaws had been hired by Jamuna Babu are not admis- 
sible in evidence. The mere complaint of Mathura Chaudhry thut voters of Jamuna 
Prasad were coming in hired rickshaws was not sufficient to prove that the vehicles 
had been hired, and hire had been paid, by Jamuna Prasad. Similarly, the evidence 
of Lotan Sahi (P.W. 4) and Madan Mohan Prasad Thakur (P.W. 6), that they saw 
voters of Jamuna Prasad coming to the Booth in rickshaws, does not prove any 
corrupt practice on the part of Jamuna Prasad. 


Tejnarain Singh (P.W. 3), another polling agent of the petitioner at Kaparpura 
Booth, has stated in his evldenco that, on inquiry, one of the rickshaw pullers, 
Rasul Mian, told him that Jamuna Babu had engaged his rickshaw for bringing 
his voters on a dally hire of Rs. 6. Rasul Mian (P.W. 11), has, however, deposed 
that Tulsi Babu had engaged his rickshaw and had paid him Rs. 5 as hire. It is 
noteworthy that the name of Rasul Mian was not disclosed to any officer at the 
Polling Station on the date of the incident. From the evidence of Tejnarain it 
appears that he made inquiry from Rasul at the Hat which was at some distance 
from the Polling Booth, while the rickshaw was returning empty. There was no 
occasion there for such inquiry. The evidence of Rasul does not inspire confidence. 
Although he says in his examination in chief that Tulsi Babu had engaged his 
rickshaw and had paid him hire, his cross-examination discloses that his rickshaw 
had been engaged by a servant of Tulsi Babu whose name he docs not know and 
whom he had never seen before the time of engagement. The evidence of the 
petitioner (P.W. 26), that he saw rickshaws working at Kaparpura Booth on 11th 
January 1952, does not prove any corrupt practice. 


From the evidence on the record it appears that on 11th January 1952 some 
voters of village Kalwuri came to Kaparpura Polling Station in rickshaws and that 
most of them were female voters. On behalf of the respondent No. 1, three wit- 
nesses namely Rajmangal Chowdhry (R.W 5), Rambrichh Chowdhry( R.W. 6) and 
Tainrnath Chowdhry (R.W. 7), who are all residents of Kalwari. have deposed that 
they and female members of their families had gone in rickshaws to the Polling 
Station and they had paid hires. 

The oral evidence on which the allegation of this corrupt practice has mainly 
rested is either Inconclusive or unreliable. The standard of proof required 111 the 
matter of corrupt practice Is the same as that in the case of a criminal charge and 
suspicion, however strong, cannot take the place of proof Keeping this principle 
In view, we find that the evidence produced is far short of proving the corrupt 
practice alleged. 

(in Impersonation by Mangri MaUahin.— From the evidence of Ramasis Singh 
CP W 16) polling agent of the petitioner at Gowsera Polling Station, Dlneshwar 
4ln-zh (P W 18), and BIndeshwan Prasad Singh (P.W, 19) and from the report 
171 0 f (he Presiding Officer, Mr. D. K. Mazumdar (R.W, 8), and the ordersheet. 
(Ex’ 15) of the Magistrate, it appears that on 10th January 1952 one woman, named 
Mangri impersonated Kalmiria, wife of Chulahi Mallah that after she had cast 
her vote she was detected and she admitted her guilt, and that she was prosecuted 
and convicted. These facts have not been disputed by the respondent No 1 The 
respondent No. 1, however, contends that he or his agent had no hand in this 
impersonation, There is no clear allegation m paragraph 6(a) of the list that this 
impersonation was done at the instance of the respondent No 1, What is Stated * 
in this paragraph is that Mangri disclosed that she had been misled to do this act 
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by the persons working for Jamuna Prasad. (P.W. 16) says in his evidence that 
Mangri stated to tfie Presiding Officer that she had done the act at the bidding of 
one Ambika Babu of Jian, a worker of Jamuna Babu, Mangri has not been examin- 
ed as witness in this case and, in her absence, her statement referred to above is 
inadmissible and the evidence of (P.W. 10) on this point is only hear-say evidence. 

P.W. 18 and P.W. 19 have, however, made a futile attempt to connect Jamuna 
Prasad with this incident. They have said that they saw Jamuna Babu and Ambika 
Babu coming to the Polling Station in a car, that the car subsequently brought 
some female voters, and that thereafter people were heard saying that Mangri had 
been caught impersonating another voter. Their evidence does not prove that 
Mangri was also brought in Jamuna Babu’s car. The evidence of P.W. 18 that he 
saw* Ambika Babu making payments to some voters and that of P.W, 19 that he 
saw Jamuna Babu making payment to 1 or 2 voters is inconclusive and untrust- 
woithy; they have not said that any payment was made to Mangri. 

Ambika Singh (R W. 12) lias denied that he ever went to Gowsera Polling Booth. 
His evidence shows that he acted as the polling agent of Jamuna Babu at another 
Booth. 

It has been argued on behalf of the petitioner that Mangri was challenged by 
the petitioner’s polling agent and so it cannot be supposed that she impersonated 
at the instance of the petitioner There is, no doubt, considerable force in this 
argument. But from this circumstance alone it cannot be inferred that the act 
was done at the instance of the respondent No, 1. It appears that, at that Polling 
Station, there was simultaneous polling both for the House of pealpe and for Bihar 
Legislative Assembly, It is possible that a candidate for a seat in the House of 
People may have induced Mangri to impersonate. 

We, therefore, conclude that this corrupt practice also has not been proved. 

(iii) Impersonation by Sheikh Serajul . — Tile evidence of Rukumdeo Misra 
(P.W. 12), polling agent of the petitioner at Blshunpore Ganga Booth, Mr. Bibeka- 
nand Sbarma (P.W. 1,6), the Presiding Officer, coupled with his report (Ex. 9), 
Harihar Pinsad Sahi (P.W. 20), and the petitioner (P.W. 26) proves that on 19th 
January 1952 one Sheikh Serajul impersonated Sheikh Tliaga. He was caught and 
was prosecuted and convicted (Vide Ex. 14). These facts have not been challenged, 
But there is no reliable and sufficient evidence to prove the complicity of the res- 
pondent. No. 1 in this affair. The statement of P,W. 12 that Serajul told the Presid- 
ing Officer that he had done the act at the bidding of Jamuna Babu and on receiv- 
ing Rs. 2 frum him is not admissible in evidence for the reason that Serajul has 
not been examined as witness in this case. There is no evidence worth the name 
(hat Jamuna Prasad paid money to Serajul. The statement of P.W. 20 that he 
saw Serajul talking to Jamuna Babu before Serajul entered the Polling Booth is 
not worth reliance. The circumstance that the petitioner’s polling agent challenged 
Serajul will not necessarily point to the conclusion, as has been discussed in the 
case of Mangri, that Serajul impersonated at the instance of the respondent No. 1. 

Our conclusion, therefore, is that this corrupt practice has also not been proved. 

The only other matter that remains to be considered is whether there was non- 
compliance with the provision of any rule at the time of polling, and if so, 
whether the result of the election has been materially affected by such non- 
compliance. Only one instance of non-compliance has been alleged and rolled 
upon by the petitioner. On 4th Janlary 1952 at Sirsia Polling Station the frontal 
symbol attached to the petitioner’s ballot box was found absent for about half an 
hour and as a result thereof several voters were misled. 

Lotan Sahi (P.W. 4), polling agent of the petitioner, says in his evidence that 
he brought the fact to the notice of the Presiding Officer who went inside and 
found the symbol absent and who then set the matter right by attaching a fresh 
symbol to the box The evidence of the Presiding Officer, Nagendra Prasad Sinha 
(R.W. 9). and his Diary (Ex. F), however, give a different story, namely, that 
the symbol was not found taken off, but a part of it was found unpasted, and 
that it was re-pasted and set right. 

.Tagdisll Lohnr (P.W. 5) and Gajadhar Chamar (P.W. 7), two voters, have 
deposed to the effect that they found no symbol attached to the petitioner’s box. 
The evidence of P.W. 5, however, shows that he had no difficulty in voting on 
account of there being no symbol attached to one of the boxes. This indicates that 
be voted for the candidate for whom he wanted to vote. Such difficulty was, how- 
ever ’ felt by P.W. 7 who says that he threw the ballot paper on one of the boxes 
and did not put it inside the box. Assuming that one voter, namely, P.W. 7, or 
even 20 or 25 voters as suggested by the petitioner (P.W. 26), were misled by 
reason of the frontal symbol not being in order, it cannot be held that the result 
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of the election has been materially affected on that account. Thu difference between 
the votes secured by the respondent No. 1 and those secured by the petitioner 
being more than 3,000, a small number of 20 or 25 votes, even If they had gone 
to the petitioner, would not have materially affected the result. 

This ground urged by the petitioner also falls. 

We, in conclusion, decide theee issues against the petitioner. 

Issues Nos. 6, 7, S and 9 . — From the above findings, jt follows that tho election 
in the constituency in question is not void, that the election of the respondent 
No, 1 is not liable to be set aside and that the petitioner is not entitled to a 
declaration that he has been duly elected. 

The result, therefore, is that the election petition fails. 


ORDER 

The election petition be dismissed. The petitioner shall bear his own costs and 
shall pay Rs. 500 (Five hundred) as costs to the contesting respondent No. 1. 


Patna; 

The 1G th February, 1953. 


(Sd.) Basu Prabad, Chairman. 

(Sd.) Hargobind Prasad Sinha, Member. 
(Sd.) Aditya Narain Lal, Member. 


[No. 19/107 / 52-Elec.IIL] 
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